BEFORE THE FEDERAL TRANSIT ADMINTSTRATION

American Bus Association, Inc.,

Complainam
v Charter Service Docket No. 2005-05
49 U.S.C. Section 5323(d)
Alon Metro Regional Transit Authority,
Respondent.
DECTSION
Summary

On April 26, 2005, the American Bus Association (the “ABA™) filed a complaint with the Federal
Transit Administration (“FTA”) alleging that Akron Metro Regional Transportation Authority
(*Akron™ or “Respondent”) was plenning to provide charter service for the Ladies’ Oriental
Shrinc of North Americs, Inc.’s National Convention (the “Convention”) in violation of FTA’s
charter regulation, 49 Code of Federal Regulations (“C £ R.”) Part 604. On April 26, 2005, FTA
transmitted the complaint to Akroa and notified them that they had thirty days to conciliatc the
dispnfn:le. On April 25, 2005, Akron respanded directly to the ABA and indicated the allegation
was false.

On May §, 2005, the ABA contacted FTA via email and indicated that it believed Akron had
provided the charter service. The FTA contacted the ABA on May 31, 2008, to notify it that the
concilistion period had capired and that unless FTA received a written response it would consider
the matter closed. On June 1, 2005, the ABA indicated that the conciliation had been
unsuccessful and requested additional time to provide an amended complaint. The request was
granted.

On Jure 23, 2005, FTA received an amended complaint' along with a large box of Alkron
invoices allegedly proving that Akron was providing itlegal charter service, FTA transmitted the
complaint and amended complaint to Akron on July 1, 2005. Akron requested additional time
beyond thirty days to respond. The extension was granted.

On August 31, 2005, FTA received Akron’s response to the allogations. Akron continued to deny
entering ioto & contract for the Convention. It did admit to operating as a subcontractor to private
charter bus operstors who requested assistance.

FTA sent the ABA Akron’s response on August 31, 2005, but the ABA did not receive it until
September 15, 2005. Om October 17, 2005, FTA received the ABA’s rebuttal to Akron’s
response. Akron requested leave to file a surrebuttal which FTA granted.

* The amended camplaint was dated June 20, 2003, and received on Juoe 23, 2005, Although titled “Socond
Ameaged Complaire,” FTA docs not kuve a “Fira Amended Cosoplaint ”

l
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On October 31, 2005, FTA received Akron's surrebuttal.  Akron indicated that it was engaging in
permissibie subcontracting, not charter service. The ABA was provided with a copy of Akron’s
surrebuttal and on January 4, 2006, it indicated that it did oot iotend 10 file a further response.

Upon reviewing the allegations in the complaint and amended complaint and the subsequent
filings of both the Complainant and the Respondent, FTA has concluded that Akron® has been
consistently violating the charter regulations and must immediatcly cease and desist from
providing illegal charter service. Failure by Akron to immediately coase and desist from
providing illegal charter service could result in loss of federal funds, as well as suspension of
draw down privileges.

Complaint History

The ABA's firsl complaint agains: Akron was filed on April 26, 2005. It alleged the following:
1. Akron intended to provide shutile service for the Convenuon in violation of the charter
regulations;
2. Akron never conducted the required willing and able determination process;
3. Akron submitted & quote for the Convention service to the Akron-Summit Convention and
Visitors Burcau (the “Bureau™);
4. Akron has in the past provided illegal charter service for the annual Father’s Day Car
Stow, annual golf events and other conventions; and
5. Akron {s providing illegal charter service for scveral fraternities and sororities on the
Unlversity of Akron campus.
Attached to the ABA’s complaint were two recenmt FTA charter decisions.

On April 26, 2005, FTA provided the parties with thirty days to conciliate the complaint.
Akron responded on April 29, 2005, stuting that the allegation was false and Akron did not bave a
contract with the Burcau nor did it malce 8 proposal for the Convention service.

In an email to FTA dated May 5, 2005, the ABA stated that one of its members had beeu notified
by the Bureau that they “did go with Metro [Akron]—they were cheaper and were able to
accommodate us...” The ABA also stated that Akron had indicated that while it had no contract
with the Buresu for the Convention service, it “might have™ been approached by Vance Charters,
Inc. of North Canton, OH (“Vance™) to provide buses for the service. The ABA was concerned
that Akron would be a subcontractor for Vance. The ABA claimed that since 1998, Akron has
had an errangement with Vance, whercby Akron provided charter service and Vance received an
“sdministration fee,” Additionally, the ABA alleged that Vance is not registered with either the
Federal Motar Carricr Safety Administration or the Public Utilities Commission of Ohio and may
not cven own a single bus. The ABA also stated that if Akron was providing the service for the
Convention, it was not incidental since the service would be during peak hours.

On May 31, 2005, FTA notified the ABA (with a carbon copy to Akron) that the conciliation
period had expired and that unless FTA was informed in writing that conciliation had faited and
the parties intended to proceed, FTA would consider the matter closed. In response on June 1,

2 Akron is a rocipient of both Section 5307 aud 5309 funds; therefars, it is roguired to comply with the charter
regulations,
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2005, the ABA indicated via email that conciliation had been unsuccessful. It went on to state
that Akron may not have provided the Convention service so the original complaint may have
been moot. However, the ABA had evidence that Akron had engaged in an extensive pattern and
practice of violating the charter regulations and the ABA wanted 1o file an amended complaint.

On June 20, 2005, the ABA filed its “second” amended complaint’. Accompanying the amended
complaint was a box containing Akron “Charterbus Order’" forms from 2002-May 2005.*
According to the amended complaint, Akron conducted approximately 469 illegal charters during
the relevant timoframe. The total revenue was approximately $415,325.16. The “Charterbus
Orders” were almost all for Vance Charters,’

In its second amended complaint, the ABA provided information regarding Akron providing
service for the Ladies Oriental Shrine Convention. Tn response to these allegations, according to
the complaint Akron indicated it was providing buses to Vance Charters, Inc. (“Vance™), The
ABA submitted an information request to Akron asking for documents related to Vance. In
response, the ABA received the invoices and documents attached to their second amended
complaint,

Each “Charterbus Order” form [ists the entity (and ils contact information) requesting the service
and also lists Vance. The form describes trip movement (i.¢., routes, directions, apecial
instructions), date and ime of pick-up, and type of bus used. The rcverse side of the form
contains driver’s notes from the trip indicating hours, miles, and the driver’s signature.
According to the records, in 2002, Akron completed 186 charters with Vance listed on the order
form; in 2003, there were 138; in 2004, there were 115; and in 2005, there were 30. The ABA
alleges that this arrangement with Vance had been ongoing since 1992.°

The ABA alleges tha! the trips were initiated by Mr. Burkett (the owner of Vance) sending an
email to Akron, although there arc also occasions when the charter organization contacted Akron
directly. The complaint states that Vance was paid “an administration fee” for the service, but
there is no evidence that Vance had any intention of providing the service itself The ABA also
alleges that the service did not constitule incidental service since it took place every day of the
weok and at all times of the day, including weekdays during peak hours. As of the amended
complaint, the ABA alleged, the service was ongoing and Akron had adveriisements on its buses
stating, “Think Of It As A Limo With 47 Seats.” The ABA requcsted that the FTA withhold
funds or order a reimbursement of federal funds.

3 As previously noted, there was no “First Amended Complaint.”

* The ABA obtsined the Akyon documents through an Ohio Public Reconds Reguest.

5 The totals sre spprosimations dus b the sheer volume of invoices. The ABA numbers of charters and fotal revenue
is stightty difftwent than FTA’s mamibors.

% Altachanont G to the second amendod complaint is a letter from Akron (0 the Kiwanis Intcrmational dated July 1,
1998, which smmmarizes a proposed charter trip and includes & statement that a “one-ime $10 adminiswation loc will
be added omo the total by Vance Charters ™ Attachment H is a letter from Stan Hywet Hall and Gasdens dated
August 2, 2003, addressed to Bernie Burkett st Vance stating thet they will need “your maxinwm capacity {(40-47)
passenger Metro buses” and requesting specific Akvon drivers. The attached Stun Hywet purchase order is addressed
to Akron,
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On Angust 31, 2005, FTA received Akron’s response to the second amended complaint. Akron
stated it has not pursued charter business, but it has operated as a subcontractar to private
operators who have requested assistance. Akron indicated it has subcontracted for Vance, Akron
Charters, Thomas Limousine, Classic Limousine, and Davis Tours. Akron contends that the
charter regulations do not prohibit subcontracting.” Akron claima that it is providing
subcontracting service, which is incidental in nature, upon occasion when a private provider
cannot provide the service “usually because the request exceeds their [the private provider’s]
capacity.” Akron response ut pg. 6. Akron acknowledges recciving direct correspondence from
community organizations, but claims it has no dircct contact with third partics. If the private
operator cannot accommodate the charter work, it informs Akyon of its inability to handle the
requested capacity and then Aloron “may have contact” with the requester to “work out the
logistical details.” /. at pg. 7. Ah-ondlsungv.ushalhe facts of this case from a recent Toledo
Area Regional Transportstion Authority (TARTA)® decision which the complainant cited in its
second amended complaint, stating that unlike TARTA, Akron has never been cited for charter
violations and has not had any charter vmlatlon findings in ity last three Triennial Reviews.
Aftached to Akron’s reply brief are copies of its Triennial Review (TR) findings from 1997, 2000,
and 2003.° The TR finding from 1997 stated that Akron “subcantracts buses to private operators
to satisfv a capacity or accessible equipment need. Charter services do not interfere with mass
n'mponttion services...” Akron Reply at pg. 10 quoting from FTA 1997 TR The other two
TRs from 2000 and 2003 stated that Akron was in compliance with FTA’s requirements for
charter bus.

Akron contends that the TARTA decision goes further than the charter rules provide for and that it
should not be binding on Akron without a formai notice and comment period since it is an
interpretive decision. The 7ARTA decision, according to Akron, requires Granices to conducta
greater inquiry and responsibility to verify a lack of capacity representation by a private provider.

Akron states that the “subcontracting” it is providing is incidental secvice since it represents onty
.04% and .03% of its operating budget from 2003 and 2004, respcctively. Akron also states that
there has not been s complaint that the “subcontracting”™ service intorferes with its regular
services or shortened the life of the equipment used. Further, Akron states, it is providing
“subcontracting”™ service for charitable and community organizations which allows these groups
to obtain reasonably priced transportation. Without Akroun's service these organizations would be
“left vulnerable to gouging by private operators, who would have: them at their mercy and could
charge whatever price they wanted.” Akron Reply at pg. 14. Attached to-Akron’s Reply are
copies of correspandence from private operators asking to be included on Akron’s “bidder’s list.”
Attachment A to Akron Reply Bricf.

7 Akron contends that the ABA lacks standing to bring 2 uorplaint; however, the ABA ix specifically ideatified in
Mcmwmwmvcmhwmmdumgmmmem 49 CFR
Section 604.11(b)(), 20d “'ony interested party,” under 49 CFR Sectioa 604.15{a) can file a Charter complant,
Therefore, the ABA cleady has standing to being a complaint.

! The ABA relies on a numbor of recent FTA charier decisions including September Winds Motor Coach, nc., ei al.
v. Toledo Area Reglonal Transit Authority, Complainis No. 2004-16 mnd 2004-13 (Fcb. 24, 2005), hercinaficr
referred to as the “TARTA decision”

? Attachment B to Akron's Reply Brief.
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On October 17, 2005, FTA received the ABA’s rebuttal to Akron’s response brief. The ABA
states that Akron failed to dispute that it provided service for Vance on 475 occasions in three
years. The ABA further contends that Vance was incorporated in 1992 by Bernard Burkett,
operated under a number of fictious names, had no operating authority and did not own any buses
of its own. Also, the ABA states that Akron did not dispute that under the arrangement with
Vance, Vance received 3 $10 “adnainistration fee” per charter trip.

The ABA states that it has learned that Mr. Burkett is the president of the local Transport
Workers Union representing Akron drivers, so the arrangement with Vance is oot an “arma-
length” transaction.'® The ABA points out that Akron provides no evidence that sy of the
private operators lacked capacity and only iwo of Akron’s attachments from the private providers
mention that they would qualify as “willing and able” providers.!!

In its rebuttal the ABA contends that Akron failed to provide any evidence supporting its
contention that the “subcontracting”™ service was provided pursuant to the “lack of capacity”
exception under 49 CFR Section 604.9(b)(2)()). Rather, the ABA contends that Vance routinely
requested on hundreds of occasions that Akron provide charter service either via email or the
telephane in exchange for an “administrative fee.” The ARA requests an evidentiary hearing
pursuant 10 49 CFR Section 604.15(g) so that the relationship between Mr. Burkett and Akron can
be fully explored. The ABA claims that the Vance- Akron arrangement was “a way to
intentionally circumvent the charter scrvice rules...” ABA Rebuttal at pg. 6.

The ABA goes on to argue that FTA has lang held that “subcontracting” arrangements violate the
charter regulations, It relies on B&T Fuller Double Decker Bus Co. v. V1A Metropolttan Transit
Authority, TX-02/38-01 (Nav. 14, 1988), for the proposition that sham arrangements that are
intended to circumvent the charter nyles by steering business through a broker violste the charter
regulations. The basis for the charter regulations is to protect private operators from being forced
10 unfairly compete with UMTA'" funded recipients.

The ABA argues that the TARTA4 decision and the Allerton Charter Coach, inc. v. Champaign-
Urbang Mass Transit District (CUMTD), No. 2004-10 (Feb. 8, 2005) (bereinafier, the “Allerton
decision™) both support FTA’s interpretation that when it refers to private charter operators
leaging vehiclea bascd on the capacity exception, it mcans operators who own at least ons bus or
van which it is licensed to operate as a charter provider. CUMTD had provided charver service on
behalf of one provider for a number of years for a 10% fee. The Region found that CUMTD had
violated the charter regulations. The ABA contends that Akron could not comply with the charter
regulationa by “subcontracting” with Vance if Vance had one vehicle, so loog as there was at
least one “willing and able” private provider willing to provide the charuer service.

"° Attached to the ABA Rebutal §s 3 newspaper article dated Angnat. 12, 2005 from the Akror Beacon Journal
confirmimy Mr. Buzrketi s statos ag union president.  Attachmend A to ABA Rebuntal, Akron lists in TEAM, FTA's
elecaronic grant syetern, mnder its contact imforyaation, Bernic Burkett for the Tramsport Workers Union, Locat 1.

' Attached 10 Akron's response at Attachment A ace eight letiors from private providers, Inchaded is a letter from
Davis Tours dated July 19, 1988, sating that it )5 4 willing and ablc provider and a letter fram J&T Toors dated
Scptember 2, 2003, staging i has its own equipment for use doring service. The letter from Vanoe does not mention
ity possibic sustet a5 3 “willing and ablo” privats provider.

'2 The decision referrod to UMTA funded recipients. 1/MTA. the Urban Mass Trangportation Administration, wis
lhe precursor to FTA.
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In its Rebuttal Brief, the ABA states that Akron’s assertion there was a lack of due process
regarding the TARTA decision issue is a misunderstanding of the ABA’s contention. The ABA
cites the ZARTA decision for the proposition that FTA has sanctioned transit agencies when the
transit agencies were involved in sham transactions with the intent o circumvent the charter
regulations. The ABA states that agencies have long been given deference by the courts for
mterpreting its own rules and that FTA in its recent decisions, both the 7ARTA and A lerton
decisi::‘m, have ruled that the transactions werc shams even when the private provider had at least
one vehicle.

The ABA contends that the TR findings might have been different had the reviewers had all the
facts. Specifically, had the TR reviewers known Vance had no buses or operating suthority;
wouldn’t qualify under the “lack of capacity” exception; that Vance was run by an individual with
strong ties to Alron; that Vance routinely requested buses without demonstrating lack of
capacity; and that Veance was paid “an administrative fee” for the “subcontracting” service, then
the TR findings would have becn different.

In its Rebuttal, the ABA contends the scrvice provided was not incideatal and that Akron does not
address the definition of “incidental” service in ite brief. The ABA states that Akron’s contention
that the charter service benefits charitable and community organizations is irrelevant, since unless
one of the specific exceptions under the charter regulations is invoked, Akron cannot provide the
service based om the fact the organization may benefit from the service. Finally, the ABA
contends that pursuant to the Safe, Acoountable, Flexible, Efficient Transportation Equity Act: A
Legacy for Uscrs (“SATETEA-LU”), FTA has authority to order a full or partial withholding of
funds for a pattern of vialations.

On October 31, 2005, FTA received Akron's surrebuttal. Akron’s surrebuttal does not provide
any new evidenoce, but reitcrates its contentions that “subcontracting” service is allowed; unlike
TARTA, this is Akron’s first charter complaint; the three recent FTA TRs did not find charter
violations; the charter service provided was incidental; and that Akron provided the charter
service under 49 CFR Sectiony 504.9(bX1) and (ii).

On Jamuary 4, 2006, the ABA indicated that it did not intend to respond to Akron’s summebuttal.
Accoptable Charter Service

If a recipient of federal funde, like Akvon, wishes to provide charter service, then it must comply
with the charter regulations. Charter service is defined as the following:

trangportation using busea cr vans, or facilities funded under the Acts of a group of
persons who pursuant to a common purpose, under a single contract, at a fixed charge . ..
for the vehicle or service, have acquired the exclusive use of the vehicle or service in
order to travel together under an itinerary either specified in advance or modified after
leaving the place of origin. This definition includes the incidental use of FTA funded
equipment for the exclusive transportation of school students, personne), and equipment.
49 C.FR § 604 5(e).
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The regulation goes on to discuss under what cirumstances a Recipient may provide charter
service. It siates the following:

If & recipient desires to provide any charter service uging FTA equipment or facilities the
recipient must first determine if there are any private charter operators willing and able to
provide the charter service . .. To the extent that there is at lcast one such operator, the
recipient is prohibited from providing charter service with FT A funded equipment or
facilities unless anc or more of the exceptions in Section 604.9(b) applies, 49 CFR.
Section 604.%a)

There are 2 number of exceptions listed for providing charter service. The two principal
exceptions involve lcasing vehicles and aquipment to private providers based on the capacity and
accessibility restraints of the privete providers, Section 604.9(bX2). However, the threshold
question to be addressed before a recipient provides any charter service is whether there are any
willing and able private providers.

The ABA alleges that Akron has been providing charter service in violation of the regulations by
providing “subcontructing” service to Vance when none of the charter exceptions apply. FTA
agrees and orders Akron 1o immediately cease and desist from providing illegal charter service.

Discussion

Federsl fands are provided to transit agencies to allow them to provide mass transportation. The
charter regulations were meant to carve out limited exceptions that allow recipients of federal
funds to provide charter service under very limited circumstances. The intent of the regulations
was to prevent transit agencies from unfairly competing with private charter operators. Akron
acknowledges in its own responsc bricf that that is cxactly what it has been doing at least since
2002." Akron states with regard 1o providing the “subcontracting” service for charitable and
community organizations that if Akron were prevented from providing the “subcontracting
service,” then “They [organizations] would be left vulnorable to gouging by private operators,
who would have them at their mercy and could cherge whatever price they wanted.” Akron Reply
at pg. 14, This statement indicates a fundamental misunderstanding of the intent of the charter
regulations.

A. Charter Setvice

On approximately 475 oocasions, between 2002-May 2005, Akron used its buses to provide
service for a variety of organizations. The service was pursuant to a contract for a common
purpose at a fixed price. Akron drivers drove these passengers from Point A to Point B. Itis
does not appear to be in dispute that Akron was providing charter service. Of the 475 occasions
approximately 469 of the occasions involved Vance. Total revenue for the Vance trips is
approximately $415,325.16. The question is what role did Vance have in the process.

" The ABA implics (hat this type of illegal activity has been going ou for a lol, langey, but it only provided
information beginming in 2002,
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B. Willing and Able Notice

FTA is limited in its review to the administrative record. Therefore, it is limited 1o the
information provided by the parties. The regulations state the following:

If a recipient desires to provide any charter service using FT A ¢quipment or facilities the
recipient must first determine if there are any private charter operators willing and able to
provide the churter service . . . To the cxtent that there is at feast one such privaic
operafor, the recipient is prohibited from providing charter service with FTA funded
equipment or facilities unless ono or more of the execptions in Section 604.9(b) applies,
49 C.F.R. Section 604.9(a).

The rcgulations clearly state that before a recipient provides charter service it must determine if
there is any willing and able charter operator. 49 C.FR. § 604.9(a). In order Lo determine if there
is at least one private charter operator willing and able to provide the service, the recipient must
complete a public participation process. 49 CF.R. § 604.11(a). Akron did not provide any
information regarding its apqual “willing and able notice.” Therefors, FTA must find thet Akron
did not follow the “willing and eble” determination process.

B. Exceptions

Under the regulations, & recipient is prohibited from providing charter service to the extent that
there is at least one “willing and able™ private provider, unless one or more of the exceptions n
Section 604.9 applies. 49 CFR Scction 604.9(b) Two exceptions are:
(I) A recipient may provide any and all chartet service with FTA funded equipment
and facilities to the extent that there are no willing and able private charter
Operators.
{2) A recipient may enter into a contract with a private charter operator to provide
charter equipment to or service for Lhe private charter operator if:
i. The private charter operator is requested 1o provide charter service that
cxcceds its capacity; or
it. The private charter operator is unable to provide equipment aceessible to
elderly and handicapped persons itsclf. 49 CFR Scction 604.9(b)

Akron contends that it was providing “subcontracting™ charter service 10 Vance based on Vaace's
capacity limitations. Akron provided no evidence to support this assertion. FTA has undisputed
information from the ABA that Vance had no vehicies and had a fcss-than-arms Icngth
relationship with Akron. FTA has Akxon “Charterbus Order” forms that list organization contact
names and phone numbers with alt the driver information on the reverso side of the forms.
Although Vance s also listed on the form, there iz no information regarding a capacity constraimt
by Vance. For some of the charters there is also Vance letterhead with directions and/or contact
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information, but it is the type of inforrnation 8 charter broker might include on jts trip sheets.
There is no cvidence that the buses ever drove to Vance’s operational location.’®

As 80 aside, some of the charter trips provided involved the transportation of school children.
Providing schoo{ bus service is also a prohibited activity under 49 CFR Part 605,

C. Insidents] Requirement

Any charter service that s recipient provides must be incidental (49 CFR Section 604 .9(¢)) The
definiion of “incidental charter service™ is charter service (hat does not “interfere with or detract
from the provision of the mass transportation service for which the equipment or facilities were
funded under the Acts; or does not shorten the mass transportation life of the equipment or
facilities.” 49 CFR Scction 604.5().

Providing charter gervice approximately 475 times between 2002 and May 2005 constitutes
providing charter service on & regular basis. It also is 00 longer incidental service when it is that
frequent. Incidental charter service is determined on  trip-by-trip basis and generafly means
non-peak hours and weekends. Many of the trips provided were during the week®” and during
peak hours. Four hundred and seventy-five trips in three and a half years certainly constitute a
pattern of violation, and FTA has no rebuttal evidence from the Respondent. Therefore, the
service as prmomgy explained constitutes impermissible charter gince it would not qualify as
incidertal service.?

D. Triennis} Review Find;

Although FTA’s three most recent Akron TRs did not find charter violations, it does not prevent
FTA from finding that Akron is currently violating the charter reguiations. The finding in 1957
indicated that Akron was “subcontracting” buses to private cperators who lacked capacity or
accessible vehicles. This description meets the definition of acceptable charter service under 49
CFR Scction 604.9(b). As to the findings in 2000 and 2003, it is unclear what information was
provided to the reviewers. As the ABA correctly points out, if the reviewers had been provided
with all the fixcts, the findings would bave been completely different. The evidence in this

' In fact, the phone number limed for Vance has bean disconnected and the address for Vance appeass to be a
regidence

”wmp;d?ﬁﬁmm&dmzws.ﬂm%dmuimmuonawnddnymdmyofmmwidnd
during tiwnce.

3 I order to be incidental, ¢ recipient siso mest recover at least its fully allocated cogts. FTA has no evidence
whather or Dot Alcrom recovernd its fully allocated costs.
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E. Subcontracting

Akron contends that the charter regulations do not specifically prohibit them from being 2
“subcontractor” to a private provider. Although that may be true, the regulations and FTA's

interpretation do prohibit Akron from conducting charter operations in the manner it was doing

As the ABA pomted out, the FTA in B&T Fuller Double Decker Bus Co. v. VIA Me tan
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agency to be a violation of the charter regnlahona The FTA stated “[I-'IA] will view any attempt
on the part of a recipient to establish an exclusive brokering or subcontracting relatlomhtp asa
contravention of the [chaster) regulation.” Id at pg. 13. Whether Vance was acting as a broker
or Akron was a “subcontractor” to Vance,” the two had an exclusive relationship, Of the 475
invoices that FTA received from the ABA, approximately 469 involved Vance, 50 the two parties
clearly had an exclusive srrangement. Akron provided no evidence whatsoever that Vance
intended to provide the charter service with its awn vehicles.

110y UCUISIUE 18 CORSISTEN! WIth DOt the 14K 14 and the Allerton decisions. In both cases, FTA
found that therc were sham transactions. Aa the FTA stated in the Allerton decision, “A transit
agency can emter into a contract with a private provider to provide equipment or secvice if the
private provitler does not have enough accessible vehicles or does not have enough capacity.
Section 604.9(b)X2) However, this exception is not for providing direct charver service, but for
leasing vehicles or service to a private provider, so the private provider can provide the service.”
Allerton at pgs. 6-7. Akrou did not lease buses to Vance, it provided the service, Additionally,
thcunno evidence that Vance lacked capacity and there is no evidence that Vance had any

Akron billed customers approximstely $415,325.16 for Vance related trips. FTA did not provide
federa! assistance to Vance 50 it could compete with private charter providers. Given tho
frequeacy of the number of charters, as well as the times of day and days of the week that the
service was provided, it may be that Akron has an excess of vehicles and FTA will need to re-
examine its spare ratio.

F Raomest for a Hasrne

The ABA has requested 3 hearing under 49 CFR Section 604. 1 5({) to further examine the
relationship between Mr. Burkett and Akron. FTA does not believe that it is neccssary for FTA
to conduct & further examination of that arrangement; however, it will be providing a copy of this
decision to the U S. Department of Transportation®s Office of Inspector Geaeral (OIG). The OIG
may be interested in pursuing that relationship further.

v Gmavatvd T ICMARDE I B aguily 150D ) A, 03T X CODDILCH £ PROvIKE Charviey scrvice when it only had 3
scdan i buses or vans,

D
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Conciusion

Because Akron chose not to rebut any of the ABA’s allegations with evidence, FTA finds that ali
the approximately 475 trips provided by Akroa between 2002 and mid-2005 constinuted
impermissible charter service. The large number of illegal charter trips provided in three and &
half years qualifies a8 a pattern and practice of continuing violations. Becsuse there is 1o
evidence that Akron even attempted to determine whether there were willing and able private
providers interested in providing the service and because there is no evidence that the scrvice
qualified for one of the limited exceptions, FTA finds that Akron's activities were a
circumvention of the charter regulations.

Remedy
Complainant has requested that Respondent immediately cease and desist its charter operations.
FTA finds that Respondent has been providing impermissible charter service and orders it to
immediately cesse and desist any such further service. Refusal to ccase and desist in the
provision of this service could lead to additional penalties on the part of FTA. Addifionally, the
mileage for improper charler use cannot accrue towards the useful life of the Federally funded
vehicles, Once Respondent has property completed the willing and able determination process, if
it wishes to resume providing divect or indirect charter service, then it must first obtain FTA
concurrence from the Regional Office.

In i1s second amended complaint and ita surrehuttal, the ABA requested that FTA order a full or
partial withholding of funds. As the ABA %omts out in its surrebuttal, FT A has the autharity to
order such a remedy under SAFETEA-LU.= SAFETEA-LU provides that the Secretary of
Traasportation shall bar a recipient from receiving Federal transit assistance in an amount the
Secretary considers appropriate if there is a pattern of chaster violations. 49 U.S.C. Section
5323(dX2) FTA finds that there has been a pattem of violations and therefore, bars Akron from
receiving $622,500 %

In addition, pursuant to Section 11 of the Master Agreement (MA-12) (October 1, 2005), FTA
could require Alron to refund grant funds for breaches of federal law. FTA has the authority to
withhold from Akron the amount contemplated hereby for a violation of Federal law that
constitutes a breach of the Magter Agreement, which is a contract between FTA and its Grantees.
Section 2(c) of the Master Agreement is the provision whereby the Grantee agrees to comply with
all federal laws axd regulations, including the charter regulations, which pertain to recetving

¥ However, since SAFETEA-LU was enacted and has a specific provision reganding chavier peoattics, FTA is
utilizing ity application in hiy cave. Scction 2(c) of the Masier Agroement states with regard to what laws spply:
“In porticulsr, ncw Federd laws, regulations, end directives may become effective after the date o which ihe
Recipient excouies the Graat Agreoment or Coopesative Agrecment for the Project, and might apply & that Grant
Agreancenl or Coopcrative Agresment. The Recipicat agroes that the most reoent of such Rederal laws, régulations,
and directives will povem the admitricration of the Project at any particular sime, except to the exient that FTA
detzrmines ofherwise in wriling. ™

% Six humdred and twenty-two thousand, five hundred dollars represcnts one and a half timos the reverroe Alon
recetved as a resolt of providing illegal charter service,

i1
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federal funds. The Mastcr Agrecment, Section 11, provides in pertinent part;
Upon written natice, the Recipient agrees that the Federal Government may suspend or
terminate all or any part of the Federal agsistance to be provided if the Recipient has
violated the terms of the Grant Agreement or Cooperative Agreement for the Project
including this Master Agreement, or if the Federal Government determines that the
rposes of the laws authorizing the Project would not be adequately served by the
continuation of Federal assistance for the Project.

Since Akroa breached the Master Agreement by violating the charter regulations, FTA has the

contractual right 10 suspend or terminate all or any part of the federal funds pursuast 10 the

remedies set forth in the Master Agreement.

In accordance with 49 C.FR. § 604.19, the losing party may appeal this decision within ten days
of receipt of the decision. The appeal should be sent to Sandrs Bushue, Deputy Administrator,
FTA, 400 Scventh Street, S.W , Room 9328, Washington, D.C. 20599

W%‘:” 3-22-2000

Mariso] Simon Date
Regional Administrator
M W B\ 3 a-i Ole
Nancy-Elléw'Zusman Date
Regionat Counsel
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